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DAVID H. BLAIR VS. THE SEABOARD NATIONAL BANK 

Docket 9690 

Seaboard National Bank of New York, N. Y., ExecutOr of the 
estate of C. Fisher Hepburn, deceased, petitioned 

v. 

Commissioner of Internal Revenue, respondent 

For the taxpayer: A. Harding Paul, Esq. For the Comm’r: 
R. E. Copes, Esq., W. F. Gibbs, Esq. 

I 

Docket entries 

1925 

Dec. 5—Petition received & filed. 

“ 12—Copy of petition served on solicitor. 

“ 12—Notification of receipt mailed taxpayer. 

1926 

Feb. 10—Answer filed by solicitor. 

“ 13—Copy of answer served on taxpayer. Assigned to general 

calendar. 

1927 

Jan. 21—Hearing set 3-24-27. 

Mar. 11—Motion for a continuance to 4-7-27 filed by taxpayer. 

“ 15—Granted to 5-19-27. Both sides notified. 

May 19— Hearing had before Mr. Trammell. Case submitted. 

Petitioner’s brief due six weeks from date. 

June 16—Transcript of hearing 5-19-27 filed. 

“ 29—Motion, extension 6-30 to 7-30, to file brief, filed by G. C. 
“ 30—Granted. Both sides notified. 

July 29—Motion for an extension to 8-19-27 to file brief filed by 
G. C. 

“ 30— Brief & proposed findings of fact filed by taxpayer. 

Aug. 1—Motion granted. Both sides notified. 

“ 10—Key to record supporting proposed findings of fact filed by 

taxpayer. 

“ 19—Motion for an extension to 9-15-27 to file brief filed by 

G. C. 

“ 22—Granted. Both sides notified. 

Sept. 13—Brief filed bv G. C. 

1928 

May 15—Findings of fact & opinion rendered (Mr. Trammell). 

Judgment will be entered on 15 days notice under 
rule 50. 

“ 22—Notice of proposed redetermination filed by G. C[ 

“ 24—Hearing date set June 14/28 on settlement. 

June 14—Hearing had before Mr. Sternhagen on settlement—rule 
50—Assigned to Mr. Trammell for order. 

“ 15—Order of redetermination entered. 

Dec. 5—Stipulation of venue filed. Court of Appeals of D. C. 

“ 5—Petition for review with assignments of error filed by G. C. 

“ 12—Proof of service filed by G. C. 

“ 18—Praecipe with service thereon filed by G. C. 

Now, January 26, 1929, the foregoing docket entries certified from 
the record as a true copy. 

[seal.] B. D. Gamble, 

Clerk, U. S. Board of Tax Appeals. 
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DAVID H. BLAIR VS. THE SEABOARD NATIONAL BANK 


2 United States Board of Tax Appeals 

Docket No. 9690 

Appeal of the Seaboard National Bank of New York. N. Y., 
Executor of the Estate of C. Fisher Hepburn. Deceased 

• Petition 

Filed December 5, 1925 

The above-named taxpayer hereby appeals from the determination 
of the Commissioner of Internal Revenue as set forth in a letter dated 
October 7th. 1925. MT-ET 1416-0-0. L. B., and as a basis for the 
appeal sets forth the following: 

3 1. The taxpayer is the executor of the estate of C. Fisher 
Hepburn, deceased. 

2. The deficiency letter was mailed October 7th. 1925. 

3. The taxes in controversy are estate taxes on the estate of C. 
Fisher Hepburn, who died September 16th. 1923, and total three 
thousand two hundred twenty-one dollars and forty-seven cents 
($3,221.47). 

4. The determination of the tax contained in such deficiency letter 
is based on the following errors: 

(1) The Commissioner of Internal Revenue erred in determining 
that attorneys* fees should only be deducted in the amount of four 
thousand four hundred ninetv-six dollars and ninety-nine cents 
($4,496.99). 

(2) The commissioner erred in holding that the deductible debts 
of the decedent totaled onlv one hundred seventeen thousand seven 
hundred sixty-two dollars and eightv-three cents ($117,762.83). 

(3) The commissioner erred in holding that the miscellaneous 
expenses of the estate amounted to but one thousand three hundred 
eight dollars and thirty-two cents ($1,308.32). 

(4) The commissioner erroneously determined that property ac¬ 
quired from and taxed to a prior estate, the decedent of which estate 
died within five years of the date of this decedent's death or property 
received in exchange for such property should be included in the 
gross estate of this decedent at the amount of two hundred fifty-one 

thousand nine hundred seven dollars ($251,907.00). 

4 (5) The commissioner erroneously determined that this estate 
possessed cash in the amount of forty-one thousand six hun¬ 
dred ninety-seven dollars ($41,697.00) other than cash received from 
a prior estate identified as having been taxed within five years to the 
prior estate. 

(6) The commissioner erred in determining that the deductible 
value of property received from the said prior estate which bore a 
tax within five years or of property received in exchange for such 
property was two hundred twenty-eight thousand four hundred forty- 
six dollars and seventy-five cents ($228,446.75) in that he erroneously 
included in the said two hundred twenty-eight thousand four hun¬ 
dred forty-six dollars and seventy-five cents ($228,446.75) certain 
stocks at the following values: 


1,000 shares May Department Store stock_$47.946.00 

1,223 shares the Texas Company_ 77, 250. 00 
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He also erred in failing to include in the deductible value of the 
property received cash paid this decedent from the estate oi C. Barton 
Hepburn after such cash had borne a tax in such estate and was 
included in this estate in the amount of forty thousand sev|en hundred 
eight dollars and thirty cents ($40,708.30). 

(7) The commissioner erred in holding that all the deductible 
debts of the decedent and the deductible commissions, fees, and ex¬ 
penses of the decedent because of death or of the Estate after 

5 death should be deducted from property acquired from the 
prior estate which bore an estate tax within five yejars instead 
of from the gross value of this estate. 

(8) The commissioner erred in holding that the taxpayer did not 
identify the source of certain payments for deductible expenses of 
the decedent or this estate or of the decedent’s debts. 

(9) That commissioner erred in holding that the failure of the 
taxpayer to identify the source of payments on behalf of [deductible 
debts and expenses of the decedent or the estate was a justification to 
assume all payments were from funds or property received from a 
prior estate which had borne a tax within five years and! hence de¬ 
ductible from such funds or property rather than from! the gross 
estate. 

(10) The commissioner erred in other sundry and diverge manners 
in applying the provisions of paragraphs 1, 2, and 3 of subdivision 
A, section 403 of the revenue act of 1921. 

5. C. Fisher Hepburn died September 16th, 1923, possessed or 
entitled to certain moneys and properties which were subject after 
his death to the payment of his debts, expenses of the administration 
of his estate and distribution as part of his estate, his interest in 
such money and property being valued at the date of hisj death by 
the Seaboard National Bank, a corporation, of New York! City, the 
executor and the present petitioning taxpayer at four hundred eighty- 
three thousand two hundred thirty-eight dollars and forty 
0 cents ($483,238.40), which value was returned on [Form 706 
to the Federal Government for estate tax purposes as the gross 

estate. 

In the said form the taxpayer noted deductions as follow!*: 


Funeral expenses_I $1,520.67 

Executor’s fees_| 12, 000. 00 

Attorneys’ fees_| 7, 500.00 

Miscellaneous_j 4. 059.26 

Debts of decedent-126, 2S5.34 

Property identified as taxed within five years_1198, 015. 25 

i 


The total was three hundred fifty-nine thousand three hundred eighty 
dollars and fifty-two cents ($359,380.52). and with a specific statu¬ 
tory exemption of fifty thousand dollars ($50,000.00) in! addition 
thereto the net estate was determined to be seventy-three thousand 
eight hundred fifty-seven dollars and eighty-eight cents ($t3,857.88) 
upon which a tax of nine hundred seventy-seven dollars and sixteen 
cents ($977.10) was paid. 

Under date of July 7th. 1925. the taxpayer was notified |by letter 
that the Commissioner of Internal Revenue had increased the gross 
estate by revaluing property identified as taxed within five (years by 
one thousand eight hundred twenty-nine dollars and fifty cents 
($1,829.50) to a total of four hundred eighty-five thousand sixty- 
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seven dollars and ninety cents ($485,067.90) and had decreased the 
deductions taken by one hundred thirty thousand nine hundred 
thirty-three dollars and seventy-seven cents ($130,933.77) to two 
hundred twentv-eight thousand four hundred fortv-six dollars and 
seventy-five cents ($228,446.75) as follows: 


7 

Returned 

Allowed 

Reduction 

Funeral expense..a_| 

$1, 520. 67 
12, 000. 00 
7, 500. 00 

SI, 520. 67 


Executor’s fees...._ _ 

SI2, 000. 00 
4, 940. 61 

Attorneys’ fees_i_ 

2, 559. 39 

Miscellaneous expense_ 

4, 059. 26 

1. 308. 32 

2, 750. 94 

Debts of decedenti_ 

136, 285. 34 

102, 510. 41 

33, 774. 93 

Property identified as taxed within 

5 years_I_ 

19S, 015. 25 

120, 547. 96 

77, 467. 29 

» 

359, 380. 52 

228, 446. 75 

130, 933. 77 

i 


On another page of the said letter of July 7th, 1925, however, it 
was explained that the two hundred twenty-eight thousand four hun¬ 
dred forty-six dollars and seventy-five cents ($228,446.75) represented 
the commissioners valuation of property previously taxed to the 
estate of A. Barton Hepburn within five years at values taxed to that 
estate but not in excess of the values included in this estate. Against 
this valuation was deducted the funeral expenses, attorneys- fees, 
miscellaneous expenses, and debts of the decedent as above, totaling 
one hundred seven thousand eight hundred ninety-eight dollars and 
seventy-nine cents ($107,898.79), leaving a balance deductible as 
property previously taxed of the one hundred twenty thousand five 
hundred forty-seven dollars and ninety-six cents ($120,547.96) shown. 
The reason given was that it had not been shown that the sum of 
one hundred seven thousand eight hundred ninety-eight dollars and 
seventy-nine cents ($107,898.79) was not paid out of the property 
or funds received from the estate of A. Barton Hepburn. Since the 
estate was by the commissioners reckoning entitled to a deduction 
for property previously taxed of two hundred twenty-eight thousand 
four hundred forty-six dollars and seventy-five cents ($228,- 
8 446.75) it | in effect amounted to a determination that this 

estate was; entitled to no deduction for debts of the decedent 
or expenses of the estate. 

Protest was made against this finding and as set forth in the 
deficienc 3 r letter of October 7th, 1925 (Exhibit A), the commissioner 
then allowed executor's fees of fourteen thousand seven hundred 
sixty-eight dollars and forty-eight cents ($14,768.48), attorneys' 
fees of four thousand four hundred ninety-six dollars and ninety- 
nine cents ($4,496.99), and debts of one hundred seventeen thousand 
seven hundred sixty-two dollars and eighty-three cents ($117,762.83), 
a total increase for these three items of thirty-one thousand nine 
hundred fifty-eight dollars and fifty cents ($31,958.50) over the 
amount shown in the letter of Julv 7th, 1925. which increase, how- 
ever, he also deducted from the property previously taxed leaving 
a balance of such property of eighty-eight thousand five hundred 
eighty-nine dollars and forty-six cents ($88,589.46). By this action 
he thus again allowed but a total deduction of two hundred twenty- 
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I 

eight thousand four hundred forty-six dollars and seventy-five cents 
($228,446.75), as indicated in the letter of July 7th, 1925, fir in other 
words allowed an amount equal only to the value of property pre¬ 
viously taxed without allowing any deduction for expenses,! debts, etc. 

An additional reason was given for this action of the commissioner 
which was that there was a common fund into which proceeds of 
property acquired from the estate of a prior decedent which had 
borne a tax within five years and this estate's separate funds 

9 were deposited and that from this common fund the expenses 
enumerated were paid. Hence it was claimed there being no 

identification of the source of payment all pa} T ments were assumed 
to be paid from funds derived from the prior estate. 

In its protest the taxpayer averred that not until March 3rd, 
1924, at which time the common fund showed a balance of fifty-three 
thousand nine hundred thirteen dollars and thirty-seven cents 
($53,916.37) were any deposits made to it from the sale of I securities 
received from the prior estate. 

In further statement of the facts of the case the taxpayer avers: 

(a) That the expenses originally deducted were all propet expenses 
of the estate and that in addition executor's fees of two! thousand 
seven hundred sixty-eight dollars and forty-eight cents (Sj>2,768.48) 
were properly deductible. 

(b) In preparing Schedule C of Form 706, which was! the then 
present value of property previously taxed, the taxpayer j failed to 
include as such property cash in the amount of forty thousand seven 
hundred eight dollars and thirty cents ($40,708.30) and iiistead in¬ 
cluded this amount under Schedule C in cash on deposit!with the 
Guardian Savings and Trust Company, of Cleveland, Ohio, in the 
total of forty-one thousand six hundred ninety-seven dollars and 
twenty-eight cents ($41,697.28) there listed. The taxpayer also 
valued one thousand three hundred twenty-three (1323) shares of 

the Texas Company at fifty-four thousand two hundjred fifty- 

10 three dollars, instead of fifty-three thousand two I hundred 
fifty dollars and seventy-five cents ($53,250.75), Which is 

proper. 

(c) In preparing Schedule K of Form 706, which shows the 
deductible property previously taxed, the taxpayer made the follow¬ 
ing errors: 

(1) Valued 1,323 shares of the Texas Company stock at fifty-nine 
thousand two hundred four dollars and twenty-five cents ($59,204.25) 
instead of at a proper value of fifty-three thousand two hundred 
fifty dollars and seventy-five cents ($53,250.75). 

(2) Valued 1,000 shares of May Department Store stock jat forty 

thousand eight hundred sixty-five dollars ($40,865.00) instead of at 
seventy-one thousand five hundred twenty-five dollars ($7j.,525.00) 
the correct value. j 

(3) Failed to include as such deductible property cash in the 
amount of forty thousand seven hundred eight dollars anil thirty 
cents ($40,708.30) carried on deposit at the Guardian Savings and 
Trust Company, of Cleveland, Ohio. 

(4) Failed to include in this schedule such additional casli as was 
received from the estate of A. Barton Hepburn to purchase the 1,323 
shares of the Texas Company in excess of fifty-nine thousand two 
hundred four dollars and twenty-five cents ($59,204.25), their value 
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in the prior estate, viz, an amount of four thousand nine hundred 
sixtv-six dollars and fifty cents ($4,966.50) and such other additional 
cash received from the same source to purchase 786 shares of Safety 
Car Company stock in excess of forty-seven thousand nine hundred 
forty-six dollars ($47,946.00) their value to the prior estate. 
13 viz. the sum of ($19,514.00) nineteen thousand five hundred 
fourteen dollars ($19,514.00). a total additional sum of cash 
received from the prior estate of twenty-four thousand four hundred 
eighty dollars and fifty cents ($24,480.50). The sum of these errors 
resulted in the taxpayer deducting as property previously taxed in 
Schedule K of Form 706 the sum of one hundred ninetv ei<rht thousand 
fifteen dollars and twenty-five cents ($198,015.25), whereas the cor¬ 
rect amount should have been two hundred eighty-seven thousand 
nine hundred ten dollars and fifty-five cents ($287,910.55) as follows: 


1.32a shares the Texas Company at_$53,250.75 

1.000 shares the May Company at_i- 71.525.00 

7SO shares Safety Car Company at_ 47. 040.00 

Undistributed share A. Barton Hepburn estate_ 50.000. 00 

Additional cash to purchase 1.323 shares the Texas Co. stock and 

7SG shares the Safety Car Co. stock at current prices_ 24, 480.50 

Cash on deposit Guardian Savings and Trust Co_ 40 , 708.30 


Total_ 287.010.55 


The taxpayer further shows that at the date of this decedent's 
death September 16. 1923, his account at the Guardian Savings and 
Trust Company. Cleveland. Ohio, amounted to $41,697.00, that such 
account was started at the Trust Company named prior to July 25, 
1923, and that on. to wit, that day, there was a balance in such account 

of $7.-. and that, to wit. the same date the sum of $37,537.44 was 

received from the Irving Bank-Columbia Trust Company of New 
York City, executor of the estate of A. Barton Hepburn, as a dis¬ 
tribution to this decedent from said estate and deposited to the said 
account. ! On August 2, 1923, a sum of $3,170.96 was also re- 
14 ceived as a distribution from the estate of A. Barton Hepburn 
and deposited to the said account here mentioned. That ex¬ 
cept for these two deposits and two other minor deposits totaling not 
more than $625.11 no other funds were placed to the said account 
prior to this decedent's death and that checks against the account of 
approximately $7,157.58 were drawn by the decedent between July 25. 
1923. and the date of his death, so that had no funds been deposited 
to the account after Julv 24th, 1923, there would still have been a 
balance after paying all the checks drawn between July 24th and 
September 16th, 1923. when he died. 

Further, between September 16. 1923. and March 3, 1924, there 
was deposited by the executor to this same fund having a balance at 
date of decedent's death of $41,697.00 additional amounts totaling 
$17,983.34. none of which were commingled with the sum of 
$287,910.55 set forth above except the $40,708.30 which went pri¬ 
marily to make up the $41,697.00 as explained above. There was 
also withdrawn from this fund by the executor $5,764.00 in payment 
of various debts and expenses which were deducted in Form 706 
filed by the estate. 

On March 3, 1924. the executor sold one hundred shares of May 
Department Store stock and deposited the proceeds of such sale in 
this account. 
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From that time on various assets were converted intp cash and 
deposited to the account, as well as income being received and de¬ 
posited and checks in payment of various expenses and th<j? decedents 
debts being drawn against it. 

13 6. The taxpayer in support of this appeal reliej? upon the 
provisions of section 403, subdivision (a), paragraphs (1) and 

(2), of the revenue act of 1921: 

u This section and these paragraphs entitle and estate} to deduct 
from the value of the gross estate (1) such amounts for funeral 
expenses, administration expenses, claims against the estate. * * * 

and indebtedness * * * as are allowed by the laws of the juris¬ 
diction * * * under which the estate is being administered, and 

(2) and amount equal in value of any propertv forming >art of the 
gross estate * * * of any person who died within [five years 

prior to the death of the decedent where such property can be identi¬ 
fied as having been received from such prior decedent l(v gift, be¬ 
quest, devise, or inheritance or which can be identified j as having 
been acquired in exchange for property so received * j* * (the 
prior estate having paid a tax on the property) up to! the value 
placed upon the property by the commissioner in such prior dece¬ 
dent's estate and to the extent that tlie value of the property is in 
the decedent’s gross estate and not deducted under paragraph (1) 
or (3) of subdivision (a) of section 403 of tlm revenue acf of 1921/’ 

The expenses and debts enumerated in this appeal arj? such ex¬ 
penses contemplated by section 403. subdivision (a), paragraph (1). 
of the revenue act of 1921 and the property and cash to jthe extent 
of $287,910.55 detailed above meets all the requirements of section 
403. subdivision (a), paragraph (2), of the said act. j 

14 Wherefore the taxpayer respectfully prays that this board 
may hear and determine its appeal. 

A. Harding Paul. 

Attorney for Taxpayer. 

839 Munsey Building. Washington. I). f\ 

State of New York, 

City of New York, ss: 

I, E. V. Nelson, of the Seaboard National Bank of jjlew York 
City, being duly sworn, depose and say that T am assistant trust 
officer of the said Seaboard National Bank, a corporation vjvith prin¬ 
cipal offices in New York City. New York, which corporation is the 
executor of the estate of C. Fisher Hepburn, and that T aijn author¬ 
ized on behalf of such corporation to execute this affidavit for the 
said estate; that I have read the same or had it read toj me, and 
hereby affirm all statements of fact herein alleged to be true except 
such statements as appear to be upon information and belief, and 
such facts I believe to be true. 

E. V. Nelson, 

For Seaboard National Bank. Executor. 

Subscribed and sworn to before me this 3rd day of Dele., A. D. 
1925. 

A. A. Johnson, 

Notary Public, Bronx Co., j No. 21. 

Req. #26160. Certificate filed in N. Y. Co., #132, Req. #6091. 
My commission expires Mar. 30, 1926. 

35276—29-2 
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15 Sixty-Day Letter (Exhibit “A”) 

Office of Commissioner of Internal Revenue, 

Treasury Departm ext. 

Washington. October 7 . 1025. 

MT-ET-141 ft-C 1 .OLB. 

District of Eighteenth Ohio. 

Estate of C. Fisher Hepburn. 

Date of death. September 16. 1023. 

Deficiency tax. $3,221.47. 

The Seaboard National Bank. 

Executor, estate of C. Fisher Hepburn , 

llo Broadway . New York. New York. 

Sir: The bureau has examined the protest filed by you as executor of 

the above-named estate against the tentative findings as set out in its 

* 

letter addressed to vou under date of Julv 7. 1925. 


Deductions 


Returned 


Determined 


Executor’s commission ..! $12, 000. 00 

Executor’s commission disallowed in the prior 
audit is adjusted in the amount actually paid there¬ 
for. 

Attorneys’ fees.!...j 7. 500. 00 

Attorneys’ fees allowed in the prior audit in the j 
sum of $2,559.39 are adjusted in the amount ac¬ 
tually paid. 

Debts of the decedent.. 136. 2S5. 34 

Debts of the decedent, deducted in the prior audit 
in the sum of $102,510.41, are adjusted by includ¬ 
ing the additional sum of $15,252.42. Should 
additional debts be paid, recourse may be had by 
way of a claim for refund. 

Property previously taxed.. 19S, 015. 25 

Property previously taxed was deducted in the • 
prior audit in the sum of $228,446.75, less $107,- j 
S9S.79, representing funeral expenses, attorneys’ ' 
fees, miscellaneous administration expenses, i 
16 and debts of the decedent, making a total j 
deduction under this schedule of $120,547.96, i 
it not having been shown that such charges were paid ! 
from funds of the present estate. It now appears that 
executor’s commission of SI 1,768.18, and additional 
attorneys’ fees of $1,937.60, and an item of $15,- 
252.43 und-'r Debts of decedent, which have been 
paid, are allowable deductions. Accordingly, the 
total of these additional deductions, amounting to I 
$31,958.50, it not being shown that the additional 
items allowable for executor’s commission and 
attorneys' fees, or the unpaid item under Debts of 
tne decedent, were, or will be, paid from funds of 
the present estate, is also deductible from the total 
of tiiis schedule. The total deductions, therefore, 
for property previously taxed is $SS,5S9.46, in- j 
sUad of $120,547.96. It appears that the bank ! 
account from which these charges were paid was 
made up of commingled funds from both estates, 
and under the ruling of the bureau the identity of 
the>e two funds is lost and. therefore, it can not be 
said by the estate that any portion of the charges 
claimed as deductions were paid from funds be¬ 
longing to the present estate. 


$14, 768. 48 


4. 496. 99 


117. 762. S3 


SS, 5S9. 46 
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In view of the bureau’s action the ^ross estate, deductions, and net 
estate remain unchanged, and the deficiency tax herein determined is 
$3,221.47, as set out in the bureau’s tentative audit of July |7,1925. 

The deficiency tax will bear interest at the rate of ten per centum 
per annum from one month after notice and demand by the collector 
until paid, as provided by section 407 of the revenue act of 1921. 

In accordance with the provisions of Title III, Part I, pf the reve¬ 
nue act of 1924, you are allowed sixtv davs from the date df this letter 
within which to file an appeal to the Board of Tax Appeals, contest¬ 
ing in whole or in part the correctness of this determination. 

Where a taxpayer has been given an opportunity to appeal to the 
Board of Tax Appeals and has not done so within thej sixty days 
prescribed and an assessment has been made, or where a taxpayer has 
appealed and an assessment in accordance with the final decision on 
such appeal has been made, no claim in abatement in respect to any 
part of a deficiency will be entertained. 

If you acquiesce in this determination, either in whole lor in part, 
and do not desire to file an appeal from the findings in | which you 
acquiesce, you are requested to sign the enclosed agreement! consenting 
to the assessment of the deficiency resulting therefrom apd forward 
it to the Commissioner of Internal Revenue, Washington, D. C., 
marked for the attention of the Estate Tax Division, Miscellaneous 
Tax Unit. ! 


17 if you desire to appeal from the action of the! bureau as 
disclosed by this letter, your appeal should be addressed to 
the United States Board of Tax Appeals, Earle Building, 13th and 
E Streets XW.. Washington, I). C. 

Respectfully, 

(Signed) D. H. Bi|air, 

C onwiissioner. 

Enclosure 

MHP 


Now, January 26, 1929, the foregoing petition certified from the 
record as a true copy. 

[seal.] B. D. Gamjble, 

Clerk , U. S. Board of Tax Appeals. 

18 United States Board of Tax Appeals 


Docket No. 9690 j 

Appeal of the Seaboard National Bank of New York, New York, 
Executor of the Estate of C. Fisher Hepburn, Deceased 


Answer 

Filed Feb. 10, 1926 j 

The Commissioner of Internal Revenue by his attorney, A. W. 
Gregg, Solicitor of Internal Revenue, in answer to the petition of 
tiie above-named taxpayer, admits, denies, and avers as follows: 
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1. Admits the allegations set forth in paragraphs of the petition 
numbered 1, 2, and 3. 

2. Denies that the commissioner committed errors as alleged in 
subdivisions 1, 2, 3, 4. 5, 6. 7, 8, 9, and 10 of the paragraph of the 
petition numbered 4. 

3. Admits the allegations set forth in the paragraph of the peti¬ 
tion numbered 5 with respect to the filing of a return by the estate 
and deductions claimed thereon and the changes made in the deter- 

i v. ■ * 

mination of the tax liability of which the estate was notified. 

4. Denies the allegation on page 5 that the change set forth in 
effect amounted to a determination that this estate was entitled to 
no deduction for the debts of the decedent or expenses of the estate. 

5. Admits that the deficiency letter mailed October 7th shows 
19 the determination bv the commissioner. 

G. Denies the allegation set forth on page 8 that no deposits 
were made to tl}e common fund from the sale of securities received 
from the prior estate until March 3, 1925. 

7. Denies the allegation set forth in subparagraph (a) on page 8 
that the expenses originally deducted were all proper expenses. 

8. Denies the allegation set forth in subparagraph (b) that the 
amount of cash returned under Schedule C was cash received from 
the prior estate, and admits the allegation set forth in subparagraph 
(b) that the taxpayer committed error in valuing the stock of the 
Texas company on its return. 

9. Admits that the taxpayer committed error in preparing Sched¬ 
ule K showing deductible property previously taxed. 

10. Denies the allegation in subdivision 3 of subparagraph (e) 
that the cash therein referred to should be included as deductible 
property. 

11. Denies the allegation in subdivision 4 of subparagraph (c) 
that the taxpayer was entitled to include additional cash in making 
up such schedule as therein alleged and denies that the compilation 
set forth on page 10, or the total thereof, shows the proper amount 
to be deducted under such Schedule K on Form 70G. 

12. Admits that the account of the decedent at the Guardian Sav¬ 
ings & Trust Company, of Cleveland. Ohio, amounted to $41,697.00 
at the date of this decedent's death. 


13. Denies any knowledge of the remaining facts set forth on 
pages 10 and 11 of the petition or any information thereof 
20 except as therein contained sufficient to form a belief as to 
the truth of such allegations. 


14. Denies each and every material allegation of fact not herein¬ 
before specifically admitted, qualified, or denied. 

15. And bv wav of affirmative allegation the commissioner avers 


that error was committed in allowing anv deduction for property 
previously taxed in excess of the sum of $Si.418.45. 

In support of his answer the commissioner relies upon the propo¬ 
sition of law that in determining the net estate for Federal estate-tax 
purposes, where the decedent dies while the revenue act of 1921 is i:i 
effect, the estate is entitled to the deduction for property taxed within 
five years in the estate of a prior decedent only to the extent that it 
meets the requirements of section 403 (a) (2)*of the revenue act of 
1921. 
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Wherefore it is respectfully prayed that the board redetermine the 
deficiency. 

A. W. Gregg! 

Solicitor of Internal Revenue, 
Attorney for Commissioner of Internal Revenue . 

Of counsel: 

J. F. Greaney. 

Special Attorney , Bureau of Internal Revenue\ 

Now, January 2G, 1929, the foregoing answer certified from the 
record as a true copy. 

[seal.] B. I). Gamble, 

Clerk. U. aS'. Board of Tax\ Appeals. 

I 

2L United States Board of Tax Appeals j 

The Seaboard National Bank of New York. N. Y., Executor of 
the Estate of C. Fisher Hepburn. Deceased, petitioner, v. Com¬ 
missioner OF INTERNAL REVENUE, RESPONDENT 

Docket No. 9090. Promulgated Mav 15, 1928 

* •/ 


[Stamped:] A true copy: Teste. B. D. Gamble, Cjlerk U. S. 
Board of Tax Appeals. 

1. The petitioner commingled funds of the estate derived from the 
sale of prior-taxed property with funds derived from other sources, 
and made expenditures therefrom deductible under paragraph 1 of 


section 403 (a) of the revenue act of 1921. The funds jfrom other 
than prior-taxed property were not sufficient to meet ajll such ex¬ 
penditures as made, but the present estate at decedent's dqath, and at 
all times thereafter, was of sufficient value to cover all cluujges against 
it, deductible under paragraphs (1) and/or (3) of siiid section. 
Held, that the deduction allowable under paragraph 2 of jjaid section 
for prior-taxed property should not be reduced to any! extent on 
account of deductions allowed and allowable under paragraph (1). 

2. The amounts of additional deductions determined ahd allowed 
under section 403 (a) (1) of the revenue act of 1921. 

A. Harding Paul, Esq., for the petitioner; R. E. Copesp, Esq., for 
tile respondent. 

This is a proceeding for the redetermination of a deficiency in 
estate taxes in the amount of $3,221.47. The issues are (j) whether 
the respondent erred in reducing the deduction allowable under para¬ 
graph 2 of section 403 (a) of the revenue act of 1921 for prior-taxed 
property by the total amount of certain deductions allojwed under 
paragraph (1) of said section, and (2) whether the petitioner is 
entitled to certain additional deductions under paragraph !(1) of sec¬ 
tion 403 (a) of said act, claimed for the first time in this proceeding 


Findings of fact 

- 

The Seaboard National Bank of New York. N. Y.. exeejitor of the 
estate of C. Fisher Hepburn, deceased, petitioner Herein, is a 
22 corporation duly organized under the laws of the United 


I 
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States, with its principal office in the city of New York, and was 
during 1923 and is now doing business in said city. During the 
period involved herein and at the present time petitioner was and is 
duly qualified to do business in the State of Ohio as a foreign 
corporation. 

C. Fisher Hepburn, the decedent, died on September 1G. 1923. an 

inhabitant of the State of Ohio. The executor seasonable filed an 

%>■ 

estate-tax return and paid the amount of tax shown thereon to the 
collector of internal revenue at Cleveland. Ohio. The respondent 
thereafter caused said return to be audited, and determined a gross 
and net estate different from the amounts shown on the return. The 


value of the gross estate was found by the respondent to be $485,- 
067.90. which is the correct valuation. 

A. Barton Hepburn, father of decedent, died January 25, 1922, 
and a Federal estate tax was duly paid on his estate. In determining 
the value of the gross estate of said prior decedent the respondent 
included the following property at the values stated: 


7S6 shares of Safety Car Co. stock- $47,946.00 

1.323 ** the Texas Co. - __ 53.250.75 

1.000 “ May Department Store< stock_ 77.250. 00 


Total_$17S. 44(5.75 

The above property was bequeathed to the decedent. C. Fisher 
Hepburn, under the will of the prior decedent. A. Barton Hepburn, 
together with an undistributed share in the estate of said prior 
decedent of $50,000. 

In determining the gross estate involved here, said property, which 
was taxed at a total valuation of $228.4-10.75 as a part of the estate of 
the prior decedent, was included at the valuation of $251,907. 
23 In determining the net estate of the present decedent, the 

respondent allowed the following deductions and statutory 
exemption: 


Funeral expenses_ $1,520.67 

Executor's commissions____ 14. 768. 4$ 

Attorney *s fees_ 4.496.99 

Claims against the estate__ 117.762.83 

Miscellaneous expenses_ 1. 308.32 

Property previously taxed_ _ SS. 589. 46 


Total deductions_$228. 416. 75 

Statutory exemption_ __ 50. 000.00 

Total_$278,446.75 

The shares of stock received from the prior estate and referred to 
herein as the prior-taxed property, were all sold between March 3. 
1924. and August 6. 1924. and the total amount received by the peti¬ 
tioner from such sales was $192,411.31. As the sales occurred the 
receipts from the prior-taxed property, together with all other cash 
receipts from the corpus of the estate, were deposited in a principal 
account maintained for the estate by the petitioner. From this 
account all expenditures of principal on behalf of the estate, except 
one. were disbursed. All the expenses, fees, commissions, debts, and 
claims, except one. allowed by the respondent as deductions from the 
gross estate to determine the net estate, upon which the deficiency 
herein is based, passed through this account. 















I 


DAVID H. BLAIR VS . THE SEABOARD NATIONAL BANK 


The item of expenditure above referred to which did not pass 
through the principal account of the estate related to the repayment 
of a loan of $100,000 to the Guardian Trust Company off Cleveland. 
Ohio. This amount had been loaned to the decedent by the said 
trust company, and after decedent’s death demand was made 

24 upon his executor for payment. The loan department of the 
executor bank paid the amount due. with interest, jand treated 

the payment as a loan to the estate then being administered by its 
trust department. At that time the trust department transferred from 
the principal account of the estate to the loan department $947.22 to 
cover the interest on the note for the period from the date decedent 
first obtained the loan, July 10, 1923. to the date ofj his death, 
September 16, 1923. and also transferred from the income account of 
the estate $1,802.78 to cover interest from the latter datejto January 

m ' 

11. 1924. when the note was paid by the executor bank. Ldter, as sales 
of the property of the estate were made, and the proceeds deposited 
in the principal account, the loan department was reimbursed in 
installments from the account for the $100,000 principal sum. and 
was also paid interest for the time the estate had thei use of the 
monev. 

At the time of his death, the decedent herein carried a dash balance 
in an account with the Guardian Trust Company of Cleveland. Ohio, 
in the amount of $41,097.28, which was included in the <*ross estate, 
but not as a part of the previously taxed property. On October 27, 

1923, the balance of this account, then amounting to $40732.79. was 
transferred to the executor bank and deposited to the credit of the 
principal account of the estate. 

On March 3. 1924. the first deposit in the principal! account of 
proceeds derived from the sale of prior-taxed property! was made. 
On that date the executor sold 100 si i a res of May Department Stores 
stock, and the proceeds in the amount of $8,983 wefe deposited 

25 in the said account. On March 3, 1924. prior to thb deposit of 
said $8,983, proceeds from the sale of previously taxed prop¬ 
erty, the balance of said account was $43,687.49. All expenditures 
in behalf of the estate, which constituted deductions in the estate-tax 
return, made prior to March 3, 1924. were made from tlje principal 
account, consisting solely of funds derived from other than prior- 
taxed property. Deductible expenditures so made prior jto March 3, 

1924. aggregated $1,580.17. 

The next sale of prior-taxed property was made on Majrch 7, 1924, 
when 200 shares of the May Department Stores stock were sold, and 
the proceeds in the amount of $18,006 deposited in th|e principal 
account. 

Between the dates of March 3, 1924, when the first deposit of pro¬ 
ceeds from the sale of prior-taxed property was made, and March 7. 
1924, when the proceeds were deposited from the seccjnd sale of 
prior-taxed property, the following transactions occurred involving 
the principal account: The sum of $9,000 was transferred!to the loan 
department of the executor bank to be applied against the loan of 
$100,000. Debts of decedent were paid as follows: Miller’s Drug 
Store, $7.05; Fuller Cleaning Co., $.94: The Telling Belle Vernon 
Co., $13.28; City Ice & Fuel Co., $3.70; Samuel Budd, $62.50; Davis 
Mortuary Co., funeral expenses, $25; Hogan & Co., funeral expenses, 
$835; William Ramsdall Son & Co.. $3,508; F. L. Dunne <fc Co., $100. 
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Under date of March 6, 1924, there was transferred to the loan 
department of the executor bank the sum of $4-0.000 to be appred 
against the loan of $100,000. and on March 7, 1924, the amount of 
$18,000 was transferred to the loan department for the same 

26 purpose. Cost of telegram to attorneys in Cleveland, $1.73; 
paid to Empire Trust Co. for tax on 780 shares of Safety Car 

Heating & Lighting Co. and 1,323 shares of the Texas Company stock, 
$44.68: on March 10. 1924. Davies Mortuary Co., funeral expenses, 
$98.50. On March 11. 1924. a check for $1,442.51 was received from 
the Irving Bank. Columbia Trust Company, and deported to the 
credit of the principal account of the estate, covering a proportionate 
share of the interest of the residuary estate of A. Barton Hepburn 
estate from February 7. 1923. to December 31. 1923. This item was 
not included in the deduction for prior-taxed property, amounting to 
the total sum of $228,446.75. but was included in the gross estate 
valued at $251,907. 

The amounts paid for adnrnisti ation expenses and debts of the 
decedent above referred to were included in the deductions under 
Schedules H and I of the estate-tax return. 

On March 12. 1924. the executor sold 400 shares of May Depart¬ 
ment Stores stock, and the net proceeds, amounting to $36,532, were 
deposited to the credit of the principal account. On the same date 
the amount of $33,000 was transferred to the loan department to 
pay the balance of the $100,000 loan. On March 13. 1921. 100 shares 
of May Department Stores stock were sold, and the net proceeds 
of $9,283 deposited to the credit of the principal account. 

Thereafter the following transactions occurred during 1924. affect¬ 
ing the principal account of the estate: March 14. quarterly install¬ 
ment o*. 1923 inc ome tax of the decedent paid to the collector 

27 of internal revenue, $81.10; March 37, co>t of inventory and 
appraisal and sale of personal property paid to probate court 

of Cuyahoga County, Ohio, $7.10: April 10, Neal Fireproof Storage 
Company, storage charges. $36.42. All the remaining debit items in 
the principal account were paid by the executor of the estate and 
deducted in the return, with the following exceptions, none of which 
was deducted in the re:urn: June 12, 1924. inheritance tax paid to 
the treasurer of the State of New Jer.sev. $987.53 : June 30. claim by 
C. Birdsail Smith. S3 so. 05, which renresented a '•heck :*• turned bv 

A • 

the payee, and the amount was not paid: July 18. correcting entry 
covering the Texas Company stock repurchased. $12,421.31, Novem¬ 
ber 1, paid note of the Hepburn Company, $35,000, and interest to 
November 4. 1921. $2,251.67: November 3, fee for mortgage release, 
etc., in connection with sale of the Hepburn plant. $339.74. These 
last three items were paid and deducted in Schedule I> of the return, 
but were not deducted in Schedule I or J. November 19, paid Col¬ 
lector of Internal Revenue. Cleveland, Ohio. Federal estate tax. 
$977.16, which was.not deducted in the return. With the exceptions 
indicated all payments made from the principal account up to No¬ 
vember 13. 1924. were deducted in the estate-tax return. 


On June 21. 1926. the credit balance of the principal account be¬ 
came fully exhausted, and thereafter, all the prior-taxed property 
having been sold and the proceeds expended, there was no further 
commingling of funds derived from the sale of prior taxed property 
and from other sources. 
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Between the dates of March 3, 1924. and June 2l\ 192G, there 
28 was paid from the principal account the total sijim of $38,- 
277.13, as expenses, debts, claims, etc., which amount was 
allowed by respondent as deductions in determining the net estate. 

During the same period, from March 3. 1024, to Jmie 21, 192G, 
additional expenditures for expenses, debts, and claims) were paid 
from the principal account, which were not considered nor allowed 
as deductions by the respondent, in the total amount of $4:270.1“), and 
subsequent to June 21, 1920, similar items were paid frqm said ac¬ 
count, and not allowed as deductions bv the respondent, in the total 
sum of $11,992.35, as follows: I 


Administration extxnscs. debts, claims, etc., paid by the execu jor 
from the principal account of the estate subsequent to March |3. 
1924, not considered nor allowed as deductions by the respondent: 
Storage charges on property in warehouse at Cleveland. Ohio_i__ 
Disbursements to attorneys in connection with suits against the 

estate-■-}- 

Paid Cleveland Trust Co. for special services in connection with 

adjustment of a claim against the estate_j__ 

Probate ^osts connected with claims against the estate_i_ 

Railroad fare and expenses of an officer of .lie executor going jo 

Cleveland_ 

Expenses of a representative of the executor <n trip to Washing¬ 
ton to confer on estate-tax return_j_ 


$107.25 

347.09 

200.00 

25. 46 

1S7. 77 


133. 85 
25.00 
6.30 
69.12 
600.00 


2. (129. 75 
937.46 
2. 550.00 
2. 700. 00 


29 


Preparation of income tax return_ 4 _ 

Cost of photostat copies of records for use in this appeal_ 

Expenses of two individuals in cornice.ion with estate matters.. 

Williams war memorial fund claim_u 

Paid Thompson. Hines & Flory on account of suit brought bjv 

Stephens against the estate_ 

Angel. Mail & Cliaplot claim_ 

Ohio Paper Company claim_ 

The Texas Co. claim_ 

American Box Company claim_L 1,695.95 

Attorneys’ fees paid in connection with estate 
matters: 

November 19.1924, Wilkin. Cross & Daoust_$1,260. <n) 

“ £5,1924, patent attorney_ 50.50 

December 4. 1924. Masien & Nichols_ <>21.24 

March 14. 1925. Wilkin. Cross & Daoust_ 500. 00 j 

April 23. 1925. Wilkin. Cross & Daoust__ 2.000. 00 j 

November 7. 1925. J. B. Ryan_ 190. 00 i 

August 10. 1926. Wilkin, Cross & Daoust_ 4.078.75! 

_ i 

Total attorney’s fees paid_$8,550.49! 

Pieviousiy all wed as deductions by the respondent_ 4. 49(5. 99 | 


Additional attorney’s fees not allowed by the respondent_I $4,053.50 


Total amount of expenses, debts, comm ssions. etc., paid from j 
the principal account subsequent to March 3. 1924. not cop- | 

aidtTed nor allowed as deductions by tin respondent__|$16, 20 Sf . 50 

The following payments, included above, were made sub¬ 
sequent: to June 21. 1926: 

July 26, 1926, telephone call to Cleveland_ $6. 65 I 

August 10. 1926. attorney's fees paid Wilkin. Cross & 

Daoust up to and including final accounting_ 4,078. 75 

August 12. 1926. telegram to attorneys_ .48 

October 25. 1926. American Box Co. claim_ 1.695 95 

Angel. Mail X Chaplet claim_ 937.46 

Ohio Paper Co. claim_ 2.550 00 

The Texas Co. claim___ 2.700.00 
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October 21). 1U26. court costs on suits_ $16 70 

May 16. 1027. photostat cop’es of records for use in 
this appeal__ 6.30 


Total amount of expenses, claims, etc., paid subsequent to 
June 21. 1026. not considered nor allowed as deductions 
by the respondent_$11, 002. 35 


Total amount of expenses, claims, etc., paid between March 3. 

1024. and June 21. 1026. not considered nor allowed as 
deductions by the respondent__ $4,276.15 


30 In the, final deficiency letter dated October 7, 1925, the 

respondent adjusted the prior allowance for debts of the 
decedent by including the additional sum of $15,252.42, on account 
of the payment of a claim of the Standard Oil Company of New 
Jersey. This claim was actually paid in the amount of $14,839.40, 
the difference between the amount allowed and the amount paid rep¬ 
resenting an error in determining the amount of interest. This 
allowance was excessive to the extent of $413.02. 


Opinion 


Trammell: The principal issue in this proceeding involves the 
correctness of the respondent's action in reducing the deduction al¬ 
lowed for prior-taxed property under paragraph (2) of section 
403 (a) of the revenue act of 1921 by the amount of deductions 
allowed under paragraph (1) of said section, in determining the value 
of the net estate. Also the petitioner here claims for the first time 
certain additional deductions under paragraph (1) of said section on 
account of expenditures for administration expenses and claims 
against the estate, which were not presented to the respondent for 
consideration nor allowed by him. 

The material provisions of the revenue act of 1921 are as follows: 

Sec. 403. That for the purpose of the tax the value of the net 
estate shall be determined— 

u (a) In the case of a resident, by deducting from the value of the 


gross estate— 

"(1) Such amounts for funeral expenses, administration expenses, 
claims against tjie estate * * * hut not including any income 

taxes upon income received after the death of the decedent, or any 
estate, succession, legacy, or inheritance taxes: 

31 ‘"(2) An amount equal to the value of any property forming 

a part of the gross estate situated in the United States of any 
person who died within five years prior to the death of the decedent 
where such property can he identified as having been received by the 
decedent from such prior decedent by gift, bequest, devise, or inher¬ 
itance. or which can be identified as having been acquired in exchange 
for property so received: Provided. That this deduction shall be al¬ 
lowed only where an estate tax under this or any prior act of Congress 
was paid by or on behalf of the estate of such prior decedent, and 
only in the amount of the value placed by the commissioner on such 
property in determining the value of the gross estate of such prior 
decedent, and only to the extent that the value of such property is 
included in the decedent's gross estate and not deducted under para¬ 
graphs (1) or (3) of subdivision (a) of this section. This deduction 







DAVID H. BLAIR VS. THE SEABOARD NATIONAL BANK 


17 


shall be made in case of the estates of all decedents who have died 
since September 8, 1916.” ! 

The decedent. C. Fisher Hepburn, died September 16, 19,23, and the 
petitioner filed an estate-tax return on November 13, 1924. The re¬ 
spondent caused the return to be audited, and determined the value 
of the gross estate to be $485,067.90, which the petitioner Concedes is 
the correct valuation. j 

A. Barton Hepburn, father of the decedent, died January 25, 1922, 
and a Federal estate tax was paid on his estate. There wefe included 
in the gross estate of the prior decedent certain shares of stock at a 
total value of $178,446.75, which, together with an undistributed share 
of $50,000 in the estate of said prior decedent, were bequeathed to the 
present decedent and included in his gross estate at a valuation of 
$251,907. 

Accordingly, in determining the value of the net estate of the 
present decedent, under section 403 (a) of the revenue a^t of 1921, 
supra, a deduction is allowable under paragraph (2) of s^xid section 
for prior-taxed property in the amount of $228,446.75, thje value at 
which the property was taxed as a part of the gross estate of the 
prior decedent, if no part of the amount has been deducted under 
paragraph (1) of said section. j 

32 In determining the value of the net estate herein, the respond¬ 
ent allowed deductions for funeral expenses, executor’s com¬ 
missions, attorneys' fees, claims against the estate, and miscellaneous 
administration expenses in the total amount of $139,857.29, under 
paragraph (1) of section 403 (a) supra, and also allowed under 
paragraph (2) of said section, a deduction for prior-taxed property 
in the sum of $228,440.75, less the deductions under paragraph (1) 
in the amount of $139,857.29, or a net deduction for pjrior-taxed 
property of $88,589.46. This action of the respondent \vas based 
upon the assumption that, because the bank account frpm which 
these charges were paid was made up of commingled funds, the 
identity of the funds was lost, and therefore it could not btf said that 
any portion of the deductions allowed under paragraph (1) of 
section 403 (a) supra, was paid from funds of the present estate. 

The petitioner maintained two accounts for the estate,; so-called 
principal account and an income account. It is with the former 
account only that we are concerned here. 

At the time of his death in September, 1923. the decedent carried 
an account with the Guardian Trust Company of Cleveland, Ohio, 
and on October 27, 1923, the balance of the funds in thi$ account, 
amounting to $41,732.79. was transferred to the executoij bank in 
New York and deposited to the credit of the principal account of the 
estate. The first deposit to this account of proceeds from the sale of 
prior-taxed property was made on March 3, 1924. Hence, there was 
no commingling of funds from the beginning of administration to 
and including March 2, 1924. Prior to this date, the petitioner 

33 had expended from the principal account a total of $1,580.17, 
which the respondent allowed as deductions under paragraph 

(1) of section 403 (a) supra, and included in the amount by which 
the deduction for prior-taxed property was reduced. The respondent 
now concedes that his action in this respect was erroneous. The 
deduction for prior-taxed property, under section 403 j(a) (2), 
should, therefore, be increased bv the amount of $1,580.17.! 
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All of the previously taxed property was sold and the proceeds 
deposited in the principal account of the estate prior to June 21, 
1926. on which date the credit balance of the principal account became 
fully exhausted. I We have found, as set forth in our findings of fact 
above, that subsequent to June 21. 1926, the petitioner paid, from 
funds other than proceeds from the sale of prior-taxed property, 
administration expenses and claims against the estate, in the total 
amount of $11,992.35. which items were not presented to the respond¬ 
ent for consideration nor allowed bv him in determining the deficiencv 
involved herein. :The respondent also concedes that deductible items 
paid subsequent to June 21. 1926. should to that extent increase the 
amount of tlie deduction allowed by him for such purposes and should 
not serve to reduce the amount of the deduction for prior-taxed 
property. The deduction under paragraph (1) of section 403 (a) 
should accordingly be increased by the amount of $11,992.35. which 
should not affect the deduction for prior-taxed property under 
paragraph (2) of said section. 

This leaves for consideration only the question of the extent, if 
any. to which the deduction for prior-taxed property under para¬ 
graph (2) of section 403 (a) should be reduced on account of the 
payment of deductible items allowed tinder paragraph (1) of 

34 said >ection. from the commingled funds account between the 
dates of March 3. 11)24. and June 21. 1926. 

The revenue act of 1918 contained, for the lirst time in the history 

* 

of Federal estate taxation, a provision for a deduction on account 
of prior-taxed property. In section 403 (a) of that act it was pro¬ 
vided that the net estate should be determined bv deducting from 
the value of the gross estate (1) expenses, claims, losses, etc.: (2) an 
amount equal to the value of prior-taxed property at the time of the 
decedent's death: and (3) the amount of all bequests, legacies, de¬ 
vises, or gifts to or for governmental, religious, charitable, scientific, 
literary, or eductional purposes. Tims, a deduction of an amount 
equal to the full value of the prior-taxed properly at tin* time of the 
decedent's death, was allowable under paragraph 2. without reference 
to the deductions under paragraphs (1) and or (3). and in a case 
where the value!of the present estate was insufficient to meet the 
expenditures deductible under paragraphs (1) and or (3) it is ob¬ 
vious that to the extent that such items might be paid out of the 
prior-taxed estate a double deduction under paragraph (2) would 
result. 

This situation was changed by the provisions of section 403 (a) as 
reenacted in tin* revenue act of 1921. it being provided in paragraph 
(2) thereof that the deduction allowable on account of prior-taxed 
property should be an amount equal to the value at which >uch prop¬ 
erty was included in the gross estate of the prior decedent and in 
the decedent's gross estate and not deducted under paragraphs (I) 
or (3). 

It seems clear that the purpose of the changes indicated was to 
prevent, among other things, the allowance of a double deduc- 

35 tion for the same value or property, as in some cases might 
have occurred under the 1918 act. This conclusion is sup¬ 
ported by a consideration of the legislative history of section 403. 
In reporting the 1921 revenue bill to the Senate, the Committee on 
Finance in its report stated: 
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“Section 403 (a) (2) and (b) (2) of the present act provides for 
the deduction of an amount equal to the value of any property re¬ 
ceived by the decedent as a share in the estate of any person whose 
death occurred within five years prior to that of the decedent, or 
which can be identified as having been acquired in exchange for 
property so received, if an estate tax under the revenue acts of 1917 
and 1918 was collected from such estate, and if such property is 
included in the decedent's gross estate. The proposed bi|ll extends 
the right of deduction to property received from a prioij decedent 
whose estate has paid such a tax ‘under this or any prior act of 
Congress.' The other amendments of this paragraph are designed 
to prevent a double deduction in whole or in part of tlich value of 
the property so received or acquired, and to remedy defects and 
omissions found to exist in the present law.” 

If such, then, was the congressional intent, the deduction under 
paragraph (2) of section 403 (a) for prior-taxed property |should be 
an amount equal to the full value at which the property waj? included 
in the gross estate of the prior decedent and in the gross estate of 
the present decedent, subject to be reduced only to the extent that the 
allowance of such amount would result in a double (led iction bv 
reason of deductions allowed under paragraphs (1) and/ojr (3) for 
the same value. 

If the value of the present estate which came into the!hands of 
the executor at the time of the decedent's death was sufficient in 
amount to cover all expenditures deductible under paragraphs (1) 
or (3), a double deduction would not result from the allowance under 
paragraph (2) of an amount equal to the value at which the prior- 
taxed property was included in the gross estates of the prior and 
present decedents. The statute deals with values andj not with 
36 specific, ear-marked pieces of property. Elmer Ej. Roden- 
bough. Executor, 1 B. T. A. 477. 482, and authorities cited. 
See also Rodenbough v. U. S. (3 C. C. A.. March 28. 1928). 

In the instant case the present estate at decedent’s death and at 
all times prior to June 21, 1926. when the commingled funds be¬ 
came exhausted, exceeded hi value the total amount of all deductions 
allowed and allowable under paragraph (1) of sect on 403 j(a), and 
there being no deduction under paragraph (3) the estate at jail times 
possessed values in excess of an amount equal to that at which the 
value of the prior-taxed property is allowable as a deduction under 
paragraph (2). Hence the deduction for prior-taxed property should 
not be diminished on account of the deductions under paragraph (1), 
since such allowance would not result in a double deduction. 

Under the respondent's theory, if an executor, having funds of the 
estate derived from prior-taxed property and also separate funds 
derived from other sources, should inadvertently or through lack 
of knowledge make expenditures deductible under paragraphs (1) 
from the prior-taxed property funds, the deduction for pri'pr-taxed 
property under paragraph (2) would bo reduced to that extent, not¬ 
withstanding that the property or funds of the present estate if used 
for such purpose would have been sufficient to have met the expendi¬ 
tures. Another executor, similarly situated, might have njade the 
expenditures out of the funds of the present estate and tljus have 
avoided any reduction of the allowance for prior-taxed property. 
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Again, an executor temporarily in possession of liquid assets consist¬ 
ing only of prior-taxed property might borrow money with which 
to meet expenditures for expenses and other items deductible 
37 under paragraph (1), and so avoid impairment of the deduc¬ 
tion for prior-taxed property under paragraph (2). 

Under such a theory the allowance of the deduction for prior-taxed 
property would be made to depend upon accident, mistake, or the 
method of bookkeeping employed by the executor, and we are not 
pursuaded that such was the intent.on of Congress in providing for 
the deduction in question. 

The deficiency! here should be redetermined on the basis of the 
allowance of a deduction, under paragraph (2) of section 403 (a) 
for prior-taxed property in the amount of $228,440.75, and the allow¬ 
ance of an additional deduction under paragraph (1) as follows: 

Additional allowable expenditures made between March 3. 1024. and 

June 21. 1926___$4,276.15 

Additional allowable txpeiiuiiuivs nnn.e subsequent to June 21. 11)26_ 11.992.35 


16. 268.50 

Less excessive deduction allowed on Standard Oil Company claim_ 413.02 


Net addition:;] deduction under paragraph (1)_ 15. 855.48 

Reviewed bv the board. 

Judgment will!be entered on 15 days notice under rule 50. 

Now, January ,20. 1929, the foregoing findings of fact and opinion 
certified from the record as a true copy. 

| seal.] B. D. Gamble, 

Clerk. C. S. Board of Tax Appeals. 
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l nited States Board of Tax Appeals. Washington. 


The Seaboard National Bank of New York, 
N. Y.. Executor of the Estate of C. Fisher Hep¬ 
burn. deceased, petitioner 

v . 

Commissioner of Internal Revenue, respondent 


[Docket No. 909U 


enter 


Pursuant to the findings of fact and opinion of the board promul¬ 
gated May 15. 1928. the respondent in the above-entitled proceeding 
filed notice of proposed redetermination with the board on May 22, 
1928. Copy of said notice having been duly served on the petitioner, 
together with notice of hearing, and the case having been called for 
settlement on June 14. 1928, at which time no objection to the proposed 
settlement was offered, it is 

Ordered and decided that upon redetermination there is an over¬ 
payment of estate tax in the amount of $458.99. 

(Signed) Charles M. Trammell, 
Member United States Board of Tax Appeals. 


Entered June 15, 192S. 

A true copy: 

Teste. 

[seal.] B. D. Gamble, 

Clerk , United States Board of Tax Appeals. 




DAVID H. BLAIR VS. THE SEABOARD NATIONAL 


BA^K 


21 


Now, January 26. 1929, the foregoing order of redet^rmination 
certified from the record as a true copy. 

[seal.] B. D. Gamble, 

Clerk , United States Board of Tax Appeals. 
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United States Board of Tax Appeals 


David H. Blair, Commissioner of Internal Rev- 1 
enue, petitioner on review 

v. 

The Seaboard National Bank of New York, 
Executor of the Estate of C. Fisher Hepburn, 
Deceased, respondent on review 


Docket No. 9690 


Petition for review to tlie Court of Appeals of the l>i 

Columbia 

Filed December 5. 1928 


Now comes David H. Blair, petitioner on review, by his 
Mabel Walker Willebrandt. Assistant Attorney General, and C. M. 
Charest, general counsel. Bureau of Internal Revenue, arid respect¬ 
fully shows: 


strict- of 


attorneys, 

7 


The petitioner on review (hereinafter referred to as tlije commis¬ 
sioner) is the duly appointed, qualified, and acting Commissioner of 
Internal Revenue of the United States, holding his office!bv virtue 
of the laws of the United States. The respondent on revie^v (herein¬ 
after referred to as the executor) is the duly appointed, qualified, and 
acting executor of the last will and testament of C. Fisher Hepburn, 
deceased. 

40 C. Fisher Hepburn died September 16, 1923. a resident of 
the State of Ohio. The executor is a corporation [organized 


and existing under the laws of the United States, with its 
place of business at New York, N. Y. 

II 


principal 


The commissioner determined a deficiency in Federal <j?state tax 
imposed upon the net estate of the said C. Fisher Hepburn,j deceased, 
in the amount of $3,221.47, and on October 7, 1925, in accordance with 
the provisions of sections 308 and 316 of the revenue act of 1924, 
sent to the said executor by registered mail a notice of said deficiency. 
The executor, on December 6, 1925. filed with the United States 
Board of Tax Appeals a petition on appeal from the sajid notice 
of deficiency. The hearing of the said appeal by the Boaiid of Tax 
Appeals was held on May 19, 1927. On May 15, 1928. the 'Board of 
Tax Appeals promulgated its findings of fact and opinion in said 
appeal. On June 15, 1928, the Board of Tax Appeals eritered its 
final order of redetermination in said appeal, wherein and whereby 
the board ordered and decided that there has been an overpayment 
of estate tax in the amount of $458.99. 
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The commissioner and the executor have stipulated, pursuant to 
the provisions of section 1002 (a) of the revenue act of 1926, that 
the decision of the Board of Tax Appeals may be reviewed by the 
Court of Appeals of the District of Columbia. 

41 III 

A. Barton Hepburn (hereinafter referred to as the prior decedent), 
the father of C. Fisher Hepburn (herein referred to as the second or 
present decedent), died on January 25. 1922. and a Federal estate tax 
was duly paid on his estate. 

There were included in the gross estate of the prior decedent the 
following shares of corporate stock at the values stated: 


780 shares of Safety Car stock_$47. 04G. 00 

1323 shares of the Texas Company stock_ _ _ .73. 250. 75 

1000 shares of May Department Stores stock_ 77. 250. 00 


Total__17S. 446. 75 

The above property was bequeathed to the decedent. Fisher 
Hepburn, under the will of the prior decedent. A. Barton Hepburn, 
together with an undistributed share in the estate of the said prior 
decedent of $50,000.00. The value of the property belonging to the 
prior estate which was also included in the gross estate of the present 
decedent is $228,440.75. 

The expenses allowed under paragraph (1) of subdivision (a) of 
section 403 of the revenue act of 1921 as deductible expenses (as 
finally determined by the board) amounted to $155,712.77. 

All of the shares of stock received from the prior estate as afore¬ 
said were sold between March 3. 1924. and August 6. 1924. and the 
proceeds of such sales (to wit: $i92.411.31) were deposited in a bank 
account which was maintained by the executor, and in this same bank 
account there was also deposited all of the money belonging to 
42 the estate which was received from all other sources. The 
amount of this bank account was entirely exhausted on June 21. 
1926. and thereafter there was no commingling of funds. The total 
amount of the monev received from all other sources as aforesaid was 
considerably less than the amount of expenses (to wit. $155,712.77) 
which were disbursed bv the executor, and which were allowed as 
deductions under paragraph (1) aforesaid. 

Of the total amount of said expen-es. the sum of $1,580.17 was 
disbursed prior to March 3. 1924. and the sum of $11,992.35 was 
disbursed after June 21. 1926: therefore the total amount of the 
last-mentioned expenditures, to wit. $13,572.52 was paid out of funds 
which were received from sources other than the sale of prior-taxed 
property. With the exception of the said amount of 8131572.52. all 
of the expenses deducted under paragraph (1) were paid out of 
the bank account in which were commingled the funds derived from 
the sale of prior-taxed property and funds derived from the other 
sources. 

In determining the net estate of the present decedent, the com¬ 
missioner in the first instance allowed the following deductions and 
statutory exemption: 
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Expenses deductible under paragraph (1)_j $139,857.29 

The value of previously taxed property deductible under paragraph! 

(2)-j 88,589.46 

Statutory exemption_ j 50,000.00 

Total_ j $278,446. 75 

43 Upon the hearing the Board of Tax Appeals jdetermined 
that the total amount of expenses allowable under j paragraph 
(1) should be $155,712.77 (the correctness of which the cojnmissioner 
concedes): therefore, the commissioner would now revise the above 
deductions as follows: 

Expenses deductible under paragraph (1)_$155,712.77 

The value of previously taxed nropertv deductible under paragraph 

(2)_ 86,306.50 

Statutory exemption_ 50, 000.00 

Total-1 $292,019.27 

The Board of Tax Appeals allowed deductions .from| the gross 

estate as follows: 

Expenses under paragraph (1)_j $155. 712. 77 

Deduction on account of prior-taxed propertv under paragraph! 

(2)_| 228.446.75 

Specific deduction_ I 50,000.00 


Total_i $434.159.52 

i 

In allowing the aforesaid amount of $228,446.75 as | deductible 
under paragraph (2), the Board of Tax Appeals held tljiat because 
the value of the present estate which came into the hands of the 
executor at the time of the present decedent’s death was sufficient in 
amount to cover all expenditures deductible under paragraphs (1) 
or (3) then there should be no diminution of the deduction for 
prior-taxed property under paragraph (2) notwithstanding the fact 
that the proceeds of the sale of such prior-taxed property were used 
in making the expenditures allowed under paragraph (1). 

44 Respondent relies upon the provisions of paragraph (2) of 
subdivision (a) of section 403 supra, which provides that a 
deduction of the value of prior-taxed property shall be allowed only 
to the extent that the value of such property is included in the 
decedent’s gross estate and not deducted under paragraphs! (1) or (3) 
of said subdivision (a). Respondent therefore contends that no de¬ 
duction may be made under paragraph (2) of the value of prior-taxed 
property if said property or the proceeds thereof is usediin making 
the expenditures allowed as deductions under paragraph (}). 


IV 

The commissioner alleges that in the record and in the proceedings 
before the Board of Tax Appeals and in the decision and final order 
of redetermination rendered and entered by the Board of Tax Ap¬ 
peals. manifest error occurred to the prejudice of the commissioner, 
and the commissioner assigns the following errors, and each of them, 
which he avers occurred in the said proceedings, decision, and final 
order of redetermination, and upon which he relies to reverse the said 
decision and final order of redetermination so rendered and entered 
by the Board of Tax Appeals, to wit: 
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1. The board erred in holding that if the value of the present estate 
which came into the hands of the executor at the time of the de¬ 
cedent’s death was sufficient in amount to cover all expenditures 

45 deductible under paragraphs (1) or (3). a double deduction 
would not result from the allowance under paragraph (2) of 

an amount equal to the value at which the prior-taxed property was 
included in the gross estate of the prior and present decedents, even 
though prior-taxed property was actually used in payment of the 
expenditures deducted under paragraph (i) and/or (3). 

2. The board erred in holding that because the present estate at 
decedent’s death and at all times prior to June 21. 1920, when the 
commingled funds became exhausted, exceeded in value the total 
amount of all deductions allowed an allowable liner paragraph (1) of 
section 403 (a), and there being no deduction under paragraph (3). 
the estate at all times possessed values in excess of an amount equal 
to that at which the value of the prior-taxed property is allowable as 
a deduction under paragraph (2): therefore the deduction for prior- 
taxed property should not be diminished on account of the deductions 
under paragraph i (1), since such allowance would not result in a 
double deduction. 

3. The board erred in holding that the deficiency herein should be 
redetermined on the basis of the allowance of a deduction under para¬ 
graph (2) of section 403 (a) supra for prior-taxed property in the 
amount of $228,440.75 in addition to the amount of $155,712.77 allowed 

under paragraph (1) of subdivision (a). 

46 4. The board erred in not holding that the deduction of 
$228,446.75, otherwise allowable for prior-taxed property un¬ 
der paragraph (2). should be reduced by the sum of $142,140.25. 
which is the amount of expenses deductible under paragraph (1) in 
excess of such expenses as were paid out prior to March 4. 1924, and 
subsequent to June 21. 1926. 

5. The board erred in ordering and deciding upon redetermination 
that there was an overpayment of estate tax in the amount of $458.99. 

6. The board erred in not ordering and deciding upon redeter- 
mination that there is a deficiency in estate tax in the amount of 
$3,221.47, or such other or different amount as would result from a 
reduction of the said amount of $228,446.75 otherwise deductible 
under paragraph (2). as set forth in assigned error No. 4. 

V 

The commissioner, being aggrieved and prejudiced by the said 
decision and order of redetermination of the Board of Tax Appeals, 
desires to obtain a review thereof by the Court of Appeals of the 
District of Columbia: wherefore he petitions that a transcript of 
the record be prepared in accordance with the rules of said court 
and transmitted tp the clerk of said court for filing, and that ap¬ 
propriate action be taken to the end that the errors complained of 
may be reviewed and corrected by the said court. 

Mabel Walker Willebrandt. 

Assistant Attorney General. 

C. M. Charest, 

General Cowned, Bureau of Internal Revenue. 
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47 District of Columbia, sx: 


Verification 

. C. M. Charest. being duly sworn, says that he is the duly ap¬ 
pointed, qualified, and acting: general counsel for the iBureau of 
Internal Revenue and the Commissioner of Internal Revenue, and as 
such is duly authorized to verify the foregoing petition for review 
by the Court of Appeals for the District of Columbia of the decision 
in the above-entitled case; 

That he has read said petition and knows the contents thereof, and 
that the facts stated therein are true, except such facts as may be 
stated upon information and belief, and those facts he believes to 
be true. 

(Signed) C. M. Quakest. 

i 

Subscribed and sworn to before me this 5th day of Deceihber, 1928. 

(Signed) Wilford H. Payne, 

Notary Public , District of Columbia . 

My commission expires November 5. 1932. 
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United States Board of Tax Appeals 


David H. Blair, Commissioner of Internal 
Revenue, petitioner on review 

v*. 

The Seaboard National Bank of New 
York. Executor of the Estate of C. Fisher 
Hepburn. Deceased, respondent on review 


Docket No. 


[Copy 1 

(Notice filed Dec. 12. 1928) 


9690 


To: The Seaboard National Bank of New York, executory estate of 

C. Fisher Hepburn, deceased, 115 Broadway. New York; N. Y. 
To: A. Harding Paul, 730 Munsey Building, Washington^ D. C. 

You and each of you are hereby notified that the Commissioner 
of Internal Revenue did on the 5th dav of December, 1928. file with 
the clerk of the United States Board of Tax Appeals at jWasliing- 
ton. D. C., a petition for review by the Court of Appeals of the 
District of Columbia of the decision of the board heretofore rendered 
in the above-entitled case. A copy of the petition for review and 
the assignment of errors as filed is hereto attached and served upon 
you. 

Dated at Washington, D. C., this 6th day of December, |928. 

(Signed) C. M. Charest, 

General Counsel , Bureau of Internal Revenue . 

Service of the above and foregoing notice, together with a copy 
of the petition for review and assignment of errors iinentioned 
therein, is hereby acknowledged this 6th day of December, |1928. 

(Signed) A. Harding Pa^l, 
Attorney for Respondent on Review. 
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Service of the within notice of the filing of petition for review, 
and receipt of a copy of said notice and a copy of the petition for 
review filed by the Commissioner of Internal Revenue in the above- 
entitled cause, is acknowledged at New York, N. Y., this 10th day 
of December, 1928. 

The Seaboard National Bank of New York, 
By (Signed) J. A. Burns, Vice President. 

Executor Estate of C. Fisher Hepburn , Deceased . 

Now, January 26, 1929. the foregoing petition for review with 
proof of service certified from the record as a true copy. 

[seal.] B. D. Gamble, 

Clerk V. S. Board of Tax Appeals. 
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David H. Blair, Commissioner of Internal Reve- 

nue. appellant 

v. 

The Seaboard National Bank of New York, Ex¬ 
ecutor of the Estate of C. Fisher Hepburn. De¬ 
ceased, appellee 

Prcecipe 


Docket No. 9690 


Filed Dec. IS, 1928 


To the Clerk. United States Board of Tax Appeals: 

In preparing the record in the above-entitled cause for review by 
the Court of Appeals of the District of Columbia, you are requested 
to include the following documents: 

1. The docket entries of proceedings before the board. 

2. Pleadings before the board, consisting of petition and answer. 

3. Findings of fact and opinion. 

4. Final order of redetermination. 

f>. Petition for review. 

6. Notice of filing petition for review with proof of service thereof. 

7. This praecipe. 

(Signed) C. M. Charest, 
General Counsel „ Bureau of Internal Revenue. 

Receipt of a copy of the foregoing praecipe acknowledged this 18th 
day of December. 1928. 

(Signed) A. Harding Paul, 
i A ttorney for A ppel 1 ee. 

Bv George D. Horning. Jr. 

•• 


Now. January 20. 19*29. the foregoing praecipe certified from the 
record as a true copy. 

[seal.] B. D. Gamble, 

Clerk . U. S. Board of Tax Appeals. 

[Indorsement on cover:] Board of Tax Appeals. No. 4915. 
David H. Blair. Commissioner of Internal Revenue, appellant, vs. 
The Seaboard National Bank of New York. etc. Court of Appeals, 
District of Columbia. Filed Feb. 2, 1929. Henry W. Hodges, clerk. 
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